Differentiated integration in the European Union (EU) has been primarily discussed and analyzed at the treaty level, whereas lack of systematic data has hampered the examination of secondary-law or legislative differentiation. We present a new data set of differentiation in EU legislation from 1958-2012, a descriptive analysis, and a comparison of the patterns of primary and secondary-law differentiation across time, member states, and policies. We find that differentiation facilitating the accession of new members and constitutional differentiation accommodating the opposition against the integration of core state powers drive both primary and secondary law differentiation. In addition, we find complementarity between differentiation in treaty law and secondary legislation depending on the availability and salience of differentiation opportunities.
INTRODUCTION
Differentiation is a core feature of European integration. Since the 1970s, it has been debated as a strategy to come to terms with the growing diversity of member state preferences and capacities. "Multi-speed integration", "core Europe", and "variable geometry" were discussed as ways to overcome potential integration deadlock resulting from conflict about the progressive enlargement of the European Union (EU) and its further deepening (e.g . Stubb 1996; Warleigh 2002; Holzinger & Schimmelfennig 2012) . Since the 1990s, differentiated integration has been a regular and permanent feature of EU treaty revisions. The best-known examples are the British and Danish opt-outs from the single currency and much of the Justice and Home Affairs policies, and the British and Irish opt-outs from the Schengen border regime. These prominent cases have attracted broad scholarly attention (Gehring 1998; Kölliker 2006; Adler-Nissen 2009 , 2011 Dyson & Marcussen 2010; Leuffen et al. 2013 ).
More recently, the first large-n studies of differentiated integration have appeared (Schimmelfennig & Winzen 2014) .
The one thing all of these studies have in common is their focus on the treaty-based differentiation of EU integration. Differentiated integration can, however, result from EU legislation, too. The EU's general and binding legal acts, directives and regulations, may exempt specific member states from individual provisions or introduce special rules for them, and thus contribute to uneven levels of integration beyond the treaties. And yet we know very little about legislative differentiation in the EU apart from the rare cases falling under the EU's Enhanced Cooperation clause (Kroll & Leuffen 2015) and studies focusing on a few individual policy areas (e.g. chapters in Dyson & Sepos 2010; Martinsen & Wessel 2014) . By and large, differentiation in EU legislation is terra incognita not only in research on differentiated integration, but also in the study of EU legislation, where scholars have focused more on the "informal opt-outs and the discretionary aspects of transposition and implementation" (Andersen & Sitter 2006: 314) rather than the formal opt-outs constituted by exemptions in the legal acts themselves.
In this paper, we break new empirical ground. We provide a descriptive analysis of differentiation in EU secondary law based on a recently established dataset (EUDIFF2) covering EU legislation from 1958 to 2012. This dataset closes a gap in the study of differentiated integration and the study of EU legislation. We show how legislative differentiation has developed over time and how it has varied across member states and EU policies. In addition, we ask whether differentiation in EU legislation follows the patterns of treaty-based differentiated integration or differs with regard to its development and the countries and policies affected.
In a nutshell, we argue that the instrumental differentiation facilitating the accession of new members and the constitutional differentiation accommodating principled opposition against the integration of core state powers drive both primary-law (Schimmelfennig & Winzen 2014 ) and secondary-law differentiation to a large extent. In addition, we find complementarity between differentiation in treaty law and secondary legislation depending on availability and salience. As for availability, secondary law was initially the instrument of choice in differentiation for both old and new member states; after 1990, there has been a shift to treaty law. In addition, some policies (such as market freedoms) are typically regulated at the treaty level, whereas others (such as market regulation) are typically the subject of secondary legislation. Finally, conflicts in areas of high salience and politicization such as the integration of core state powers advance treaty-based differentiation, whereas heterogeneity in low-salience policy fields is often dealt with through legislative differentiation.
The paper is organized as follows. In the next section, we give an overview of primarylaw differentiation to set the stage. This is followed by a description of the data collection and structure of the EUDIFF2 dataset. In the main sections of the paper, we examine the development and variation of secondary-law differentiation over time, by countries, member cohorts, and policy areas and draw brief comparisons with treaty law. In the discussion section, we summarize the patterns and trends of differentiation and suggest explanations for the similarities and differences between treaty-based and legislative differentiation.
DIFFERENTIATED INTEGRATION IN THE EU: RATIONALES AND

PATTERNS
In this section, we draw on theoretical reasoning and empirical findings from primary-law differentiation to set the stage for the analysis of legislative differentiation. Generally, differentiation serves as an instrument to manage and accommodate heterogeneous preferences and capacities among the member states (Dyson & Sepos 2010: 5-6; Majone 2009: 221) . Some member states may not be willing to accept more competence transfers or the opening up of markets to new member states. Others may not be able, or only at prohibitive political or economic cost, to (immediately) adopt and implement policies. States unwilling or unable to adopt an EU policy may obtain an exemption to facilitate intergovernmental agreement.
Treaty-based differentiated integration has responded to the widening and deepening of European integration.
1 In the case of widening, governments and interest groups in old member states are typically concerned about commercial competition, migration, the reallocation of EU cohesion funds, and the implementation capacity of new member states.
New member states similarly worry about pressures from market integration and the costs of adopting EU regulation. Transitional exemptions agreed in the accession treaties and in early post-accession legislation help both old and new member states to facilitate the adaptation ("instrumental differentiation"). In the case of deepening, transferring more competences from the state to the EU level and delegating more authority to supranational actors regularly triggers controversy among the member states. Opt-outs permit less integration-friendly member state governments, and those facing strong popular opposition, to remain at their preferred level of integration and refrain from using their veto against the more ambitious projects of the majority ("constitutional differentiation").
In line with this rationale, treaty-based differentiation has regularly increased as a result of accession treaties and revisions of the main treaties. The increase in differentiation was particularly pronounced in response to the major expansion of the EU's policy scope in the 1990s and to the large-scale enlargement of the 2000s. Typically, differentiation recedes after several years as transitional arrangements expire and states adapt to the integrated policies. In cases of principled rejection, such as the UK's opt-out from the Euro and Schengen, however, differentiated integration has been enduring. As a result, the level of differentiation has increased on the whole since the early 1990s.
In treaty-based differentiated integration, we further observe pronounced variation across policies and member states. More than 90 percent of differentiations can be found in three policy areas: the internal market, Schengen, and monetary union. Moreover, differentiation in internal market policies is almost exclusively related to enlargement, whereas differentiation in border and monetary policies is prominent in both accession treaties and treaty revisions. Generally, we find that policies related to core state powers such as internal and external security as well as fiscal and monetary policies show a strong propensity for differentiated integration (Schimmelfennig et al. 2015) .
Finally, the differentiated integration of member states varies considerably. Original member states have few exemptions because they lack accession-based differentiation by definition and continue to set the agenda for European integration according to their preferences and capacities. Member states with more strongly exclusive national identities such as the UK and the Nordic countries opt out more frequently from treaty revisions.
Exclusive national identities generate principled public opposition towards European integration (Hooghe & Marks 2005 , 2008 . In addition, poorer member states are more affected by differentiated integration in the context of accession. Poorer member states are in stronger need of exemptions to facilitate their adaptation to the internal market and the costs of EU policy regulation. They are also more likely to be discriminated against by old member states fearing migration pressure, wage competition, and high agricultural and infrastructural subsidization (Schneider 2009 ).
In sum, treaty-law differentiation increases as a result of enlargement and treaty revisions, most strongly since the early 1990s; second, differentiation varies across accession cohorts and policy areas. More specifically, differentiation triggered by enlargement affects the internal market and the poorer Southern and Eastern new members in the shorter term, whereas treaty revisions lead to longer-term differentiations in the integration of core state powers, above all in the northern member states.
There are two reasons to expect that these patterns also hold for legislative differentiation. First, policy and member state characteristics and differences are likely to have an impact that is independent of the rule-making context. There is reason to assume that the instrumental and constitutional logics of differentiation apply regardless of the type of legal act. In addition, there is an institutional logic linking the two arenas: primary-law differentiations presumably affect the secondary legislation that implements and further elaborates the treaty rules. On the other hand, we may expect differences and complementarities of primary and secondary law resulting from the diverse political and institutional contexts of treaty-making and ordinary legislation. The institutional power of actors varies between treaty-making and law-making because of different rules of access, agenda-setting, and decision-making. Moreover, treaties and secondary legislation typically vary in substance: for instance, treaties are more concerned with market creation while market correction is pursued by regulations and directives. Finally, legislation is on average less politicized than treaty-making.
THE EUDIFF2 DATASET
In order to capture secondary-law differentiation we collected a new dataset, EUDIFF2, covering all exemptions or opt-outs that have been granted to member states in secondary law since the founding years of the EU. In this section we introduce the dataset, outlining the basic concept of secondary law differentiation, the observation period, the unit of analysis, the relevant sources, the coding process and the measurements.
We define differentiated integration as the territorially unequal formal validity of EU legal rules. For secondary law, a "differentiation" is conceived of as a provision that formally exempts at least one member state from applying a legal rule otherwise valid for all EU member states. According to this definition, differentiated integration does not pertain to variations in compliance with EU law. The operationalization of differentiations used for EUDIFF2 is based on Tuytschaever's (1999) dimensions of source, time, immediacy and specificity.
The source of differentiation may be primary law (i.e., the treaties) or secondary law (i.e., the EU's legislative acts). The EUDIFF2 dataset covers secondary law only. In the following descriptive analysis, the extent of differentiated integration in secondary EU law is measured by the number of cumulative actual differentiations per year, member state or policy field. Cumulative actual differentiations are those that are in force in a given year -but may have already entered into force in previous years. We also use new actual differentiations, i.e. those that enter into force in a given year. In addition, the extent of DI is measured in relation to overall legislation, i.e. as the share of differentiated acts of all legislative acts in a given year.
It is an important caveat that we cannot account for the variation in relevance of individual differentiations. An opt-out from monetary union, for example, may be much more important than a differentiation in the declaration of waste types for transport to dump sites.
We believe, however, that the aggregate of all EU legislation from 1958 to 2012 nevertheless provides us with a good statistical picture of trends in differentiated integration. Moreover, correcting for relevance, e.g. by introducing weights, is likely to introduce bias, too.
SECONDARY-LAW DIFFERENTIATION OVER TIME
We start with a description of the overall development of secondary-law differentiation across the full period of observation, 1958 to 2012. During this time, 752 out of 4456 newly adopted legal acts, and 2052 out of 58439 articles, were actually differentiated for at least one member state. With 17 percent of new legal acts, actual differentiation is an exception in EU secondary law but not a negligible quantity. Another 17 percent of new legal acts were potentially differentiated (see Table A1 in Appendix). It is important to note that these data just count new instances of differentiation but present no information on the duration of a differentiation or the state of differentiated integration at a certain point in time.
<Figure 1>
The first panel of Figure 1 shows the number of acts containing actual differentiations which are in force in a given year. We observe a gradual rise over time with a steep increase The most outstanding peak, visible across all figures, is a result of German reunification in 1990 -an unusual instance of EU enlargement. In contrast to all other enlargements, this one was not preceded by negotiations and a gradual process of approximation of national law.
After German reunification had been accepted by the other EU member states, Germany had to extend the EU acquis immediately to its new Eastern Länder in 1990. Germany was granted a high number of temporary exemptions (98 new ones), most of which expired after 5 years. Overall, we therefore conclude that peaks in secondary-law differentiation were to a considerable degree a consequence of enlargement.
Comparing secondary-law and primary-law differentiation, we find that enlargement has been an important driver for both, whereas treaty revisions have had a much less visible direct impact on secondary law. The trajectory of both differentiation processes is going in different directions, however. Whereas primary-law differentiation is almost non-existent until the end of the 1980s and increases sharply afterwards, secondary-law differentiation is present from the beginning, starts at a rather high level and then decreases slowly.
SECONDARY-LAW DIFFERENTIATION BY COUNTRIES
Differentiation varies strongly by member state. Whereas the Netherlands and Belgium obtain less than two new actual differentiations per year on average, Britain and Denmark obtain five and more (see Figure A1 in Appendix). Generally, countries of the same accession cohort develop in parallel, whereas cohorts show marked differences in levels and trends of differentiation between each other (see Figure A2 in the Appendix). (excluding the Northern cohort) in primary law.
SECONDARY-LAW DIFFERENTIATION BY POLICIES
Turning to the question of how the trends over time and across countries that we have seen so far vary across the EU's areas of competence, we first categorize policies. 4 Relying on the legal basis of a piece of legislation, we identify the treaty chapter from which a legal act in our dataset originates, and use this chapter as the act's "issue area". Whenever the legal basis points towards the treaty section "approximation of laws" or to an enlargement treaty, we manually classify a legal act into one of the other, substantively more meaningful areas. In the case of approximation of laws, this increases in particular the amount of EU legislation in regulatory policies before the Union acquired the corresponding treaty-based competences.
Legislation resulting from enlargement treaties is almost exclusively about agriculture.
Because it is impractical to work with a large number of policy areas, we suggest further aggregation to ten and, finally, five policy domains, in which scholarly debates and analyses are often embedded: the EU's "old competences" of market-making and agricultural support;
its positive legislative capacity that is typically held to be primarily regulatory in nature (Majone 1998) ; and "core state powers" that have increasingly become the focus of scholarly debates, partisan conflicts and European public opinion in the post-Maastricht era (Hooghe & Marks 2008; Genschel & Jachtenfuchs 2014; Bickerton et al. 2015) . 5 In the following, we omit the last domain, "institutions", since it contains very few legal acts. Compared to differentiation in treaty law, the patterns of opt-outs in legislation reveal similarities and differences. First, as in treaty law, accession countries tend to acquire opt-outs from market and agricultural policies after they join and then gradually converge towards the rest of the member states. Yet, unlike what we see in primary law, there is an overall decline in market and agricultural exemptions so that, in the 2000s, they have become relatively rare for all countries including recent member states. The increases after accession are still visible but they do not reach record heights, in contrast to the numerous opt-outs found in recent accession treaties.
Second, treaty and secondary-law differentiation are clearly similar in that we observe a steep rise of differentiation in core state powers since the early 1990s. This rise, moreover, is brought about through opt-outs of the same countries: primarily the Northern member states and, to a lesser extent, Eastern European countries that were excluded from adopting the common currency and joining the Schengen area upon accession. As a matter of fact, treaty and legislative differentiation are institutionally connected in the core state powers domain.
The British and Irish treaty exemptions from the justice and interior policy area involve a flexible opt-in regime for the legislative process. Recent legislation in monetary policy is, in many respects, not relevant for countries that have not adopted the Euro. Third, while treaty law contains no differentiations in the EU's many regulatory policies, legislative opt-outs have been a regular, albeit not widespread, phenomenon since the 1970s. They have even been increasing since the 2000s.
DISCUSSION
In the history of EU legislation, roughly one in six legislative acts has been affected by actual differentiation. Taking The patterns we observe suggest several similarities with treaty-based differentiated integration. Enlargement is a major driver of differentiated integration at both the treaty and the legislative level. The general decrease in differentiation after the post-accession period in both cases confirms the temporary character of enlargement-based differentiation and its predominantly instrumental logic as a means to facilitate the adaptation of both old and new members. Enlargement is also consequential in that the trajectories and patterns of differentiation in primary and secondary law vary strongly by accession cohort.
Treaty revisions do not produce the marked increases in secondary-law differentiation that we observe in primary law. The sectoral expansion of the EU into areas of core state powers, which has had a major impact on differentiated integration in the EU treaties since the beginning of the 1990s, has, however, left strong traces in EU legislation, too. Whereas legislative differentiation in the policies of market-making and market regulation has generally decreased over time, the integration of core state powers in the EU treaties has triggered new, numerous, and stable differentiation in EU secondary law. The fact that the same Northern member states that have been responsible for the bulk of primary-law differentiations in the EU treaties have also made by far the largest contribution to secondarylaw differentiation in this area suggests that the same logic of constitutional differentiation driven by identity-based Euro-skepticism is at work. Moreover, as pointed out above, there are strong institutional links between treaty-based opt-outs and subsequent legislation in these policy areas.
In addition to these broad similarities, we found several differences between primary and secondary-law differentiation. First, we observe inverse trajectories overall. Treaty-based differentiation was weak initially and has increased strongly since the early 1990s; legislative differentiation was present from the beginning and has slightly decreased over time. Second, accession cohorts show different relative weights for primary and secondary law differentiation. In the East, treaty-based differentiations have been comparatively more prominent than in the South, where legislative differentiation has played a larger role. Both cohorts started with relatively higher levels of differentiation based on their accession treaties than the Northern cohort, which obtained a very high level of secondary-law differentiation upon accession. Third, at the policy level, we find that internal market differentiation remains strong in accession treaties, whereas it has markedly declined in secondary law. By contrast, regulatory policy differentiation is almost absent in EU treaties but contributes to legislative differentiation.
To some extent, these differences are related to each other. The initial focus on secondary-law differentiation may have reinforced the tendency to deal with exemptions at the level of legislation. By the same token, the increasing consolidation of the EU's market legislation may have shifted enlargement-driven differentiation in these areas to the treaty level. In addition, differentiations related to market freedoms -such as exemptions from the freedom of movement for labor or bans on land purchases by foreigners -require treaty-based differentiation because "negative integration" is typically enshrined in the treaties, whereas "positive integration" in the areas of regulatory policy is a matter of secondary legislation.
Treaties contain hardly any substantive rules on regulatory policies other than legal bases.
These differences point to complementarity between primary-law and secondary-law differentiation depending on the availability of differentiation opportunities in both categories of law.
In addition, the choice of legal instruments for differentiation appears to be a function of policy characteristics. The politicized integration of core state powers clearly works in favor of primary-law differentiation. Many of the differentiations in this area have resulted from vocal domestic opposition and failed treaty ratification referendums. Prominent treaty-based opt-outs are required in these high-salience cases to reach domestic agreement, and they spill over into secondary legislation afterwards. By contrast, the lack of treaty-based differentiation in regulatory policies likely stems from their technical character and low salience. Moreover, in regulatory policies heterogeneous administrative capacities and traditions of the member states drive part of the demand for differentiation. These particularities are difficult to foresee at the time of treaty negotiations.
CONCLUSION
In this paper, we presented the EUDIFF2 dataset, a descriptive analysis of legislative differentiation, and a comparison with the patterns and development of primary-law differentiation. Clearly, this is only a first step in the analysis of legislative differentiation in the EU. Most importantly, although many developments could be easily traced back to enlargement rounds and policy domains, we did not yet embark on a systematic explanatory analysis. On the demand side, the findings suggest that, depending on the policy area in question, economic and administrative capacity problems and sovereignty concerns play an important role (cf. Winzen forthcoming). In addition, however, supply-side factors such as constellations of power among the member states and legislative rules and institutions may be relevant.
In addition, our analysis of the data highlighted a number of open questions and future avenues of research. First, there is the question of why the differentiation patterns of countries of the same enlargement cohorts are similar. Can we explain the similar level of differentiation by reference to structural similarities at the country level, such as similar attitudes toward European integration or similar states of the economy? Second, member state variation could be traced back to different traditions of dealing with potential compliance problems: while some countries prefer to ask for derogations, others might prefer to not correctly implement the EU law. To test for this hypothesis, matching data sets on differentiation and compliance seems promising. Third, legislative differentiation could be compared to other instruments suitable for addressing policy conflict and heterogeneity in a multi-level system -such as variation in the precision and legal obligation of rules or in the discretionary room of maneuver for implementation.
From a general perspective on EU politics and integration, our study suggests that legislative differentiation is a modus operandi, a normal and stable feature, of EU law-making. In contrast to what one might have expected, legislative differentiation has not mirrored the dramatic increase in treaty-based differentiation that we have seen since the 1990s. Nor has the highly visible primary-law differentiation turned out to be just the "tip of the iceberg" of a much larger "problem" of legal differentiation in day-to-day rule-making.
Apart from its normal and stable function as an instrument of moderate legal flexibility in a union of heterogeneous member states, legislative differentiation appears to have been largely a function of major developments in treaty-based European integration. In line with treaty differentiation, legislative differentiation has acted as a "shock absorber" for old and new member states in the context of enlargement, providing initial flexibility but resulting in medium-term convergence. Moreover, it has mirrored the rise in treaty opt-outs caused by the expansion of European integration into contested areas of core state powers. 
